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Executive Summary* 
In Minnesota, residents face an array of criminal laws covering ordinary business 
and personal conduct, often placing individuals in legal jeopardy for unknowingly 
violating seemingly innocuous rules. Some North Star State arrests border on the 
absurd—including, in 2012, the jailing of a man for not finishing the siding on his 
own house. In other cases, the state’s criminal laws create barriers to entry with re-
al-world economic impacts, such as the City of Lake Elmo’s decision to shut down 
a local couple’s business selling pumpkins and Christmas trees without a permit, 
or the recent prosecution of bartenders for selling a Wisconsin-manufactured beer 
without the proper license.

Overall, Minnesota’s criminal code is smaller than its neighbors’, but most of its 
crimes exist outside the penal law, and the legislature has been adding new crimes 
at an alarming rate:

•	 Minnesota’s criminal code contains 327 sections—as compared to 114 in the 
Model Penal Code—and almost 130,000 words. 

•	 Minnesota has created, on average, 46 crimes annually over the last six years; 83 
percent of these fell outside the criminal code.

•	 The state’s agriculture, banking, securities, real estate, natural resources, con-
servation, forestry, game and fish, environmental, education, and health laws all 
contain crimes, including many catchall provisions that criminalize any violation 
of rules promulgated by unelected regulatory bodies.

Minnesota does deserve credit, however, for recently engaging in a serious effort 
to remove unnecessary criminal laws from the books—striking more than 1,000 
offenses in a 2014 reform effort.

Nevertheless, Minnesota’s criminal law remains voluminous and complex. Apart 
from placing citizens in legal jeopardy for unintentionally violating rules that do 
not proscribe self-evidently wrong conduct, Minnesota’s vast criminal law creates 
a serious risk that prosecutions will vary markedly from jurisdiction to jurisdic-
tion. Further, it threatens to divert scarce resources away from the enforcement of 
serious violent and property crimes. To address this overcriminalization problem, 
Minnesota policymakers should:

1.	 Create a bipartisan legislative task force. Conduct hearings and set 
guiding principles for lawmakers when creating new criminal offenses, with 
an emphasis on organizing and clarifying criminal laws for state residents.

2.	Create a commission to review the criminal law. Build on the 2014 
“un-session” by engaging in a comprehensive review of the criminal law with 
the aim of consolidating, clarifying, and optimizing the state’s current crimi-
nal statutes and regulations.

3.	Enact a default mens rea provision. Ensure that being convicted of a crime 
requires a showing of intent—unless the legislature clearly specifies otherwise.

*James Parsons provided invaluable 
research assistance. This paper is the 
fourth in a series of state-level reports 
authored in whole, or in part, by scholars 
from the Manhattan Institute. Some 
language herein may be identical to that 
published in previous MI publications 
in this series. See James R. Copland & 
Isaac Gorodetski, Overcriminalizing the 
Old North State: A Primer and Possible 
Reforms for North Carolina, Issue Brief 
28 (Manh. Inst. for Pol’y Res., May 2014); 
James R. Copland et al., Overcriminalizing 
the Wolverine State: A Primer and Possible 
Reforms for Michigan, Issue Brief 31 
(Manh. Inst. for Pol’y Res., Oct. 2014); 
James R. Copland & Isaac Gorodetski, 
Overcriminalizing the Palmetto State: A 
Primer and Possible Reforms for South 
Carolina, Issue Brief 44 (Manh. Inst. for 
Pol’y Res., January 2016).
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I. Introduction

The phenomenon of “overcriminalization” in the United States has 
drawn increasing scrutiny by politicians,1 judges,2 scholars,3 and 
policy analysts.4 Overcriminalization refers not only to the creation of 

new criminal laws but also to the erosion of criminal-intent requirements: 
unlike most traditional crimes, these proliferating new regulatory and 
licensing offenses do not typically involve conduct that is self-evidently 
wrong and do not typically require that an individual know or understand 
that his actions violated a legal or social norm.5

Although most attention placed on overcriminalization to date has focused on federal crimes, most criminal 
prosecutions occur at the state level.6 Some scholars have argued that, contrary to the federal trend toward 
expanding the criminal law, states on balance may be “moving towards less criminalization rather than 
more.”7 To study the extent to which states have followed the federal trend toward overcriminalization, the 
Manhattan Institute has begun to examine the evolution of states’ criminal laws in some detail—an effort 
we have dubbed Overcriminalizing America. In May 2014, coauthor Copland and the Institute’s Isaac 
Gorodetski published a primer on the subject for North Carolina;8 in October 2014, they published a similar 
primer on Michigan, authored jointly by scholars at the Mackinac Center;9 and in January 2016, they pub-
lished a primer on South Carolina.10 This paper, examining overcriminalization in Minnesota, is the fourth 
in the series.

Minnesota’s criminal code contains 186 percent more sections than the Model Penal Code, a document 
drafted by the American Law Institute (an independent group of lawyers, judges, and academics) to “assist 
legislatures in making a major effort to appraise the content of the penal law by a contemporary reasoned 
judgment.”11 Minnesota’s criminal code does contain fewer sections than the respective codes of neighboring 
states Iowa, Wisconsin, and North and South Dakota. Such comparative data may, however, underestimate 
overcriminalization in Minnesota: 83 percent of new crimes enacted over the last six years by the Minnesota 
legislature have not been placed in the criminal code.

In recent years, Minnesota’s legislature has taken an active interest in criminal-justice reform—most 
notably, in 2014, when the state removed more than 1,000 old offenses from the books.12 But even as the leg-
islature took old laws off the books, it kept adding new ones: Minnesota’s legislature has been expanding its 
criminal law even more quickly than North Carolina and Michigan—two of the three other states examined 
in MI’s Overcriminalizing America series—adding more than 46 new criminal offenses to the books annu-
ally, on average, during 2009–14.13 Among these new crimes are a 2013 law that made it a crime to display a 
barber pole outside any establishment that isn’t a state-registered barbershop and a 2012 law that makes it 
a crime for drug and alcohol counselors to “impose” on their clients “any stereotypes of behavior, values, or 
roles related to human diversity.”14

This paper looks at overcriminalization trends in Minnesota, quantitatively and qualitatively, and proposes 
various avenues for reform. Section II examines Minnesota’s criminal code quantitatively—including the 
number and creation rate of crimes and how Minnesota compares with its neighbors. Section III exam-
ines Minnesota’s criminal law more qualitatively—including outdated criminal provisions, redundant new 
crimes added to the books, the broad array of crimes “without intent” under Minnesota law, and the various 
regulatory mechanisms through which new crimes are enacted. Section IV assesses the policy implications 
of overcriminalization and makes recommendations for reform.



Overcriminalizing the North Star State  |  A Primer and Possible Reforms for Minnesota

Issue Brief 48

5

II. Quantitative Assessment
Number of Crimes. The Minnesota Criminal Code, located in chapter 609 of the state’s statutes,15 contains 327 sections 
comprising 129,928 words16. Many criminal penalties, however, lie outside the criminal code—including multiple provisions 
in the agriculture, banking, securities, real estate, natural resources, conservation, forestry, game and fish, environmental, 
education, and health laws.

Comparative Trends. Compared with Minnesota’s criminal code, the Model Penal Code, developed by leading scholars 
and attorneys as a template for criminal law in 1962, contains only 114 sections.17 That said, Minnesota’s criminal code is 
more compact than many of its neighbors’; North Dakota’s criminal code contains 363 sections,18 Wisconsin’s 434,19 South 
Dakota’s 646,20 and Iowa’s a whopping 1,17221 (Figure 1). Although Minnesota has kept its criminal code relatively less ex-
pansive than those of its neighbors, cross-state comparisons of criminal laws are complicated by the fact that states organize 
their laws differently, with not all criminal provisions located in criminal codes themselves.

Intertemporal Trends. Over the last six years, Minnesota has, on average, added more than 46 crimes annually. Relative 
to other states studied in the Manhattan Institute’s Overcriminalizing America series, Minnesota’s rate of increase is higher 
than that of Michigan and North Carolina, which added new crimes at annual rates of 45 and 34, respectively; but lower 
than that of South Carolina (60). Like South Carolina’s, however, Minnesota’s rate of increase is inflated by multiple “class” 
expansions of crimes—new applications, defined with specificity. Also like South Carolina’s, Minnesota’s new crimes have 

Number of Sections in Penal Code, Minnesota and Neighboring States 

FIGURE 1. �

*It should be noted that Iowa’s Title 16 combines its penal code and 
its criminal procedure code, which in part explains why it is an outlier. �

Source: Manhattan Institute review of statutes

*
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disproportionately been misdemean-
ors (91 percent) rather than felonies (9 
percent) (Figure 2); by comparison, 44 
percent of new crimes enacted in Michi-
gan and almost half of those enacted in 
North Carolina were felonies. Eighty-
three percent of the new crimes created 
in Minnesota during 2009–14 fell 
outside the penal code (Figure 3), a 
significantly higher percentage than in 
Michigan (73 percent) or North Caroli-
na (55), but a slightly lower percentage 
than in South Carolina (86)—highlight-
ing that the relatively compact size of 
Minnesota’s criminal code itself should 
not be viewed as implying the absence 
of an overcriminalization problem.

Sentencing. Minnesota has not un-
dertaken any significant criminal-jus-
tice reforms since the 1980s. The state’s 
Department of Corrections continually 
grows, and its budget has gone up more 
than $45 million (almost 10 percent) 
since 2013.22 While the state and local 
cities regularly receive federal grants 
for reentry and recidivism programs, 
Minnesota—unlike several of its 
neighbors—is not a member state that 
receives federal funding through the 
Justice Reinvestment Initiative (JRI) 
to reduce the cost of state justice.23 
However, the Minnesota Department 
of Corrections published a report in 
2010 that hailed the success of prisoner 
reentry abatement programs.24

New Crimes in Minnesota, by Codification, 2009–14

New Crimes in Minnesota, 2009–14

FIGURE 3. �

FIGURE 2. �

Source: Manhattan Institute review of legislation

Source: Manhattan Institute review of legislation
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III. Qualitative Assessment
Old Crimes. On this score, credit must be given where it is due. Though the Minnesota legislature has added a large number 
of new crimes to the books in recent years, unlike any of the states previously reported on for the Overcriminalizing America 
project, Minnesota recently made an admirable effort to rid its books of antiquated, silly, and underutilized criminal statutes. 
In 2014, Governor Mark Dayton (D) signed off on the repeal of “1,175 obsolete, unnecessary and incomprehensible laws.”25 
Among the repealed were the state’s telegraph regulations, as well as silly laws that criminalized carrying fruit in containers of 
a certain size, and driving a car in neutral.26

To be sure, a few remaining laws still fall into this category, such as a 1971 statute criminalizing contests in which the goal is 
to catch “a pig, [that is] greased, oiled or otherwise.”27 But relative to other states, Minnesota has taken on the admirable task 
of pruning away crimes that are unnecessary or have outlived their usefulness.

New Crimes. Many of the more than 250 new crimes created in Minnesota since 2009 are duplicative, unnecessary,  
confusing, or just plain silly. In 2010, for example, the legislature passed a law that prohibited the use or brandishing of a 
firearm on school property—a rule that may be understandable in light of recent school shootings but adds little value to 
a 1985 statute that allows individual school districts to “regulate conduct involving firearms and ammunition occurring 
on school grounds, in school buildings and buses, and during school programs and activities.”28 On the silly side, in 2013, 
the Minnesota legislature passed a law that made it a crime to display a barber pole outside any establishment that isn’t a 
state-registered barbershop.29

In fact, a great many of the new laws passed in Minnesota since 2009 create the risk of criminal liability for engaging in  
ordinary business practices. The nature of the behavior regulated by these statutes is often innocuous; and the statutes can  
be so vague as to remove all objectivity from the process of determining whether a crime was even committed. To illustrate 
this point, consider a 2012 statute prohibiting drug and alcohol counselors from imposing on their clients “any stereotypes 
of behavior, values, or roles related to human diversity.”30 This law creates a strict liability crime—it does not require any 
showing of intent or knowledge on the part of the actor that his actions were criminal—and what is considered “stereotypical” 
is not defined. 

Occupational Licensing and More. The more typical examples of Minnesota’s criminalization of seemingly innocuous 
business conduct can be found in the many statutes that regulate nearly every aspect of participation in certain industries. 
Many of these laws feature various record-keeping31 and other administrative requirements and prohibitions that are difficult 
for even trained lawyers to follow, let alone the average small business owner. For example, barbers in Minnesota are gov-
erned by a statutory code chapter with more than 30 sections,32 each of which has many subsections, many of which, if violat-
ed, could result in criminal penalties.33 It’s not just barbers. One would need a state license before engaging in a business as 
straightforward as braiding hair34 without risking a criminal penalty.35 In addition to barbers and hair braiders, some of the 
professionals required to have licenses include:

•	 Cosmetologists

•	 Estheticians

•	 Nail Technicians

•	 Pawnbrokers

•	 Real Estate and Mortgage Brokers 
(as well as property assessors, land 
surveyors, and closing agents)

•	 Alcohol and Drug Counselors 

•	 Tattoo Artists36

•	 Home Care Providers

In some cases, the licensing rules border on the farcical: alcohol and drug counselors are required to acquire 2,000 hours of 
“supervised” practice, but license seekers can acquire only one hour of “supervision” per 40 hours of actual practice. 

Organizations like the Institute for Justice and the Cato Institute have sparked a much-needed conversation about the moral 
and public-policy issues presented by the recent boom in occupational licensing regimes, and the White House has publicly 
recognized the problem—estimating that more than 25 percent of the nation’s workforce needs governmental permission just 
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to earn a living.37 Though there are cer-
tainly instances in which strong public 
health and safety arguments can be 
made in support of some occupational 
licensing requirements, Minnesota 
lawmakers ought to (at the very least) 
consider why these regulations, which 
can range from the obvious (unlicensed 
practice) to the ridiculous (imposition 
of stereotypes on clients) should be 
criminally enforced—often without 
regard to whether the violator knew he 
was committing a crime.

Criminal Intent. Many of Minne-
sota’s new criminal offenses created 
during the period studied, including 
those created under the occupational 
licensing schemes referenced above, do 
not require prosecutors to establish that 
the alleged offender knew or had reason 
to know he was committing a crime. 
These types of strict liability offenses 
contribute to the overcriminalization 
problem by essentially eliminating the 
legal distinction between purposeful 
and accidental conduct. Moreover, the 
increasing prevalence of strict liability 
offenses in statutory and regulatory 
codes around the country represents a 
departure from centuries of Western 
legal tradition—which always required 
the state to prove both a wrongful act 
(Latin: actus reus) and a sufficiently 
culpable state of mind (mens rea) in 
order to secure a conviction. That tradi-
tion, as the eminent eighteenth-century 
legal scholar William Blackstone put it, 
was rooted in the idea that “it is better 
that ten guilty persons escape, than that 
one innocent suffer.”38 

The trend away from mens rea can 
be traced back to the late nineteenth 
century, when, as a response to indus-
trialization, legislatures began imposing 
criminal and civil liability on actors 
without regard to intent. The natural 
consequences of such legislation is the 
increased risk that individuals face of 

being convicted of crimes of which they 
are unaware, often for conduct that is 
not intuitively wrong. 

To help illustrate the trend in favor 
of strict liability in federal criminal 
lawmaking, the Heritage Foundation 
and the National Association of Crimi-
nal Defense Lawyers published a joint 
study that found that 57 percent of the 
criminal laws proposed in the 109th 
U.S. Congress contained inadequate 
mens rea provisions, with more than 20 
percent of those lacking any criminal 
intent provision.39

Unfortunately, Minnesota does not 
seem to buck this trend, putting citizens 
of the North Star State at risk of crimi-
nal convictions (and all that comes with 
them) for seemingly innocent business 
conduct, ranging from placing a barber 
pole outside certain buildings40 to 
failing to respond to certain customer 
inquiries within three days41—and all 
without regard to whether those people 
knew that they were violating the law.

That said, Minnesota lawmakers have, 
in many instances, demonstrated a will-
ingness to consider intent when creat-
ing crimes. For example, in 2010, state 
lawmakers struck the criminal-intent 
requirement from a statute punishing 
the creation of “any condition whereby 
human life is endangered.”42 In another 
case, the legislature added to a misde-
meanor weapon possession statute, a 
requirement that a person have knowl-
edge that certain property belongs to 
a school.43 Indeed, many of the crimes 
created in the North Star State between 
2009 and 2014 do have strong mens 
rea requirements,44 evidencing that 
legislators take criminal intent serious-
ly when they take care to contemplate 
the issue. However, when viewed in 
their totality, Minnesota’s statutory 
codes feature a hodgepodge of strict 
liability crimes and crimes with both 

weak and strong mens rea provisions. 
What explains the inconsistency? While 
it is impossible to be sure, the evidence 
suggests that many of Minnesota’s 
strict liability offenses are created via 
statutory and regulatory catchall provi-
sions, which, respectively, criminalize 
the violation of large swaths of the 
state’s statutory codes, and violations 
of regulations promulgated pursuant to 
statutory grants of rule-making author-
ity to (often unelected and, therefore, 
unaccountable) regulatory bodies.45

Regulatory Crimes. While many 
of the new crimes enacted by statute 
in Minnesota are regulatory in nature, 
a substantial number of crimes are 
created without any act of the legisla-
ture whatsoever. As mentioned above, 
various statutory provisions in the 
state’s codes contain catchall provi-
sions that vest in administrative state 
and local agencies (as well as in indi-
vidual commissioners, in some cases) 
the effective authority to criminalize 
conduct through the promulgation of 
regulations.46 Such catchall provisions 
span the gamut of the Minnesota code: 
agriculture, banking, securities, real 
estate, natural resources, conservation, 
forestry, game and fish, environmental, 
education, and health.

What’s more, absent from many of 
these regulatory catchalls are even 
modest mens rea requirements, leaving 
commissioners and other regulatory 
bodies free to create strict liability 
crimes outside the normal political 
process.47 In a state that enacts new 
crimes at a rate of 46 per year, these 
broad grants of criminal lawmaking 
authority place well-meaning Minneso-
tans at risk of prison for the unknowing 
violation of rules promulgated by un-
elected officials—in essence, criminal-
ization without representation.
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IV. Policy Recommendations
It will be of little avail to the people that the laws are 
made by men of their own choice, if the laws be so 
voluminous that they cannot be read, or so  
incoherent that they cannot be understood.

— James Madison, The Federalist, No. 62

For the aforementioned reasons, it is 
certain that many Minnesotans un-
knowingly commit crimes every day. 
Underlying the argument against 
overcriminalization is the fact that 
modern criminal codes, such as Minne-
sota’s, have expanded so exponentially 
in recent decades—and the scope of the 
criminal law has grown so much in the 
regulatory arena, outside the criminal 
codes—that an ordinary person can no 
longer be assumed to know whether 
certain conduct is legal unless advised 
by the armies of lawyers so common in 
modern large corporations.48 Even if 
each new crime were enacted with the 
best of intentions, careful consideration 
is rarely given as to how the new crime 
would fit into the current criminal-law 
framework; how, or whether, it would 
be prosecuted; and what risks the new 
offense would pose to innocent individ-
uals. Consequently, unnecessary laws 
pile up—old crimes are rarely pruned 
from the books—thereby eroding the 
integrity and logical cohesion of the 
criminal-justice system, as laws on the 
books go unused and unenforced.49

At the heart of the Anglo-American 
criminal-justice system is the princi-
ple that an individual charged with a 
crime should be provided with fair and 
adequate notice of the conduct deemed 
criminal.50 A corollary principle, that 
ignorance of the law is not a legitimate 
excuse,51 traces to a time when virtu-
ally all criminal laws were tied to the 

“moral code”52—including clear societal 
violations such as murder, assault, or 
robbery—for which the risk of being 
unknowingly ensnared by the criminal 
law was exceedingly low. In addition, 
as a general rule, innocent individuals 
were historically protected by intent 
requirements: traditional common law 
required that a crime involve not only 
a prohibited act but also the intent to 
commit that criminal act with knowl-
edge of its criminal nature (actus rea 
and mens rea, respectively).53 In short, 
the requirement that a criminal act be 
knowingly committed, not accidental, 
prevents the innocent from being un-
justly targeted by criminal law.

To be sure, the most dangerous conse-
quences of overcriminalization are miti-
gated by the discretion that prosecutors 
exercise when deciding whether, or in 
what manner, to prosecute a crime. In 
fact, legislators often rely heavily on 
the judgment of prosecutors, thereby 
passing overly broad criminal statutes, 
confident that no injustice will result. 
Even if all prosecutors faithfully and ju-
diciously execute their duties, reliance 
on prosecutors as an exclusive back-
stop to protect the innocent creates, at 
a minimum, the serious risk of wide 
variance in treatment across jurisdic-
tions. And—to the extent that law-en-
forcement officials and prosecutors pay 
attention to the plethora of regulatory 
crimes in states with criminal codes 
comparable with Minnesota’s—the 

enforcement of such crimes diverts 
scarce resources from the enforcement 
of serious violent and property crimes 
with real victims.

Moreover, assuming that prosecuto-
rial discretion is a reliable check on 
sweeping, inarticulate criminal laws 
is a perilous proposition—especially 
when considering the potential depri-
vation of individual liberty, disruption 
of life, and marring of reputation that 
criminal prosecution can entail.54 At the 
federal level, for instance, prosecutorial 
discretion did not prevent absurd con-
victions, such as a fisherman convicted 
of violating a post-Enron, anti-docu-
ment-shredding statute for destroying 
three fish;55 a Florida seafood import-
er sentenced to an eight-year prison 
sentence for transporting lobsters in 
plastic bags, rather than in cardboard 
boxes (as required by Honduran regu-
lations);56 and an engineer who pleaded 
guilty for diverting a backed-up sewage 
system into an outside storm drain to 
prevent flooding at a retirement home.57

In Minnesota, individuals have also 
been ensnared for putatively innocent 
conduct, including Kim Barsness, who, 
for harvesting minnows, was found 
guilty of a gross misdemeanor under 
Minn. Stat. § 97A.325 for unlawfully 
buying or selling “wild animals.” (An 
appeals court ultimately vacated Bars-
ness’s conviction, ruling that the statute 
did not apply to the minnow-harvesting 
business.) Richard and Eileen Berg-
mann had been selling pumpkins and 
Christmas trees for years in Lake Elmo, 
before they were sent a cease-and-de-
sist order owing to a local ordinance 
that forbids the sale of any goods grown 
outside the city limits without a permit. 
They are currently being represented by 
lawyers from the Institute for Justice.58
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1.	 Create a bipartisan  
legislative task force.  
 
At the federal level, the U.S. House 
of Representatives formed a task 
force in 2014 to focus on over-
criminalization, with ten members 
evenly split between Democrats and 
Republicans.59 A similar temporary 
task force or working group looking 
specifically at overcriminalization in 
Minnesota could be established for a 
specified period to conduct hearings 
on issues such as criminal-intent 
requirements, criminalization of ad-
ministrative rules, and the scope and 
size of criminal law in the state.60 
In addition, the task force could set 
guiding principles for lawmakers 
when creating new criminal offens-
es, with an emphasis on organizing 
and clarifying criminal laws for state 
residents. Guidelines for legislative 
drafters, suggested by a diverse 
array of policy groups to the con-
gressional task force, include the 
following questions:61

1.	 Should the conduct in  
question be a crime, or  
are there adequate civil,  
administrative, or  
other alternatives?

2.	 Is a new criminal law  
absolutely necessary to  
discourage this conduct?

3.	 If so, what should the crimi-
nal-intent requirement be?

4.	 What is the appropriate  
punishment?

5.	 Create a commission to  
review the criminal law.  
 
Following or concurrent with the 
establishment of the legislative task 
force—and building on the recent 
effort to prune statutes from the 
books—the Minnesota legislature 
could create an independent com-
mission charged with consolidating, 
clarifying, and optimizing Min-
nesota’s criminal statutes. Such a 
commission’s first task should be 
an accurate accounting of all the 
criminal offenses on the books in 
the state. Within that body of law, 
the commission should identify 
any additional laws that should be 
repealed, beyond those identified in 
2014; and recommend amendments 
to laws deemed vague, ambiguous, 
overbroad, or otherwise unclear.62 
Additionally, the commission could 
evaluate whether penalties are 
proportionate to the crimes. Finally, 
the commission should evaluate 
the propriety of catchall provisions 
criminalizing the violation of large 
swaths of administrative rules,63 and 
it should evaluate existing mens rea 
provisions in Minnesota law—and 
recommend changes to the law as 
necessary. 
 
The creation of such a body would 
not be unprecedented. In 2013, 
Tennessee created a commission to 
review statutes and make annual 
recommendations for repeal.64 In 
2014, Virginia removed 14 offenses 
pursuant to the recommendations 
of its commission.65 In Kansas, an 
“Office of the Repealer” (created in 
2011 by the governor)66 has already 
recommended 51 criminal statutes 
and regulations for repeal.67

6.	 Enact a default  
mens rea provision.  
 
The Model Penal Code68 contains a 
default mens rea culpability re-
quirement when a criminal statute 
is silent as to culpability.69 Although 
such a provision would not prevent 
the legislature from exercising its 
judgment to create crimes even in 
the absence of intent, lawmakers 
would have to make that judgment 
clear in express language. Minnesota 
lacks a default mens rea safeguard,70 
even though its penal code alone has 
almost five times as many sections 
as the Model Penal Code. Today, 15 
other states have default mens rea 
provisions like those in the Model 
Penal Code; Ohio strengthened and 
clarified its provision in December 
2014,71 and Michigan most recently 
adopted a default mens rea rule in 
December 2015.72 

 

The lack of a systematic, uniform 
framework in the promulgation of 
new laws means that the requisite 
mental culpability for committing 
crimes is often unclear and that, 
absent a default mens rea provision, 
individuals must assume that they 
are strictly liable for crimes that they 
unknowingly commit. Minnesota 
should adopt a default mens rea 
provision that would apply to crimes 
where the legislature has been silent 
on the issue of intent. The legisla-
ture would be free to adopt strict-li-
ability crimes if so desired, but if a 
statute failed to articulate an intent 
element, courts would be advised 
to incorporate the default mens rea 
standard provision. 

The Minnesota legislature’s recent effort to pare old laws from the books suggests that many legislators are aware of the 
potential for overcriminalization. Although there is no simple solution to the problem, three additional steps would constitute 
progress in the right direction:

1. 2. 3.
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V. Conclusion
Our recommendations for reform should be viewed merely as first steps. Minnesota may wish also to codify the rule of 
lenity (clarifying to courts that defendants should be given the benefit of the doubt when statutory language is ambiguous), 
to convert existing crimes to civil infractions, or to eliminate potential jail time for certain offenses. Legislators might also 
usefully consider procedural changes that would prospectively improve the enactment of new crimes—such as requiring 
that new offenses and sentencing enhancements be indicated as such in the caption of the bill and be approved by both the 
subject-matter committee and the committee with jurisdiction over the criminal-justice system. These ideas, and others, 
would necessarily be outgrowths of any bipartisan task force or criminal-law review commission; the precise structure of such 
reforms is best left to the policymakers closest to the needs of the state. 

Still, the reforms that we suggest would set Minnesota on the path toward a coherent, effective criminal law—building on its 
2014 success in eliminating unnecessary laws from the books and establishing the state as a national leader in criminal-jus-
tice reform. Establishing a bipartisan task force to examine Minnesota’s criminal law would help identify the problem areas in 
the state in more detail, the best avenues for reform, and risks to avoid. A commission review of the state’s existing criminal 
law would build on the 2014 reforms and improve the clarity of Minnesota’s criminal code. A default mens rea law would 
reduce the chance that individuals could be prosecuted for crimes that they unknowingly commit, absent a clear decision by 
legislators that a strict-liability crime is needed.
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Abstract
In Minnesota, residents face an array of criminal 
laws covering ordinary business and personal 
conduct, often placing individuals in legal 
jeopardy for unknowingly violating seemingly 
innocuous rules. Minnesota’s vast criminal law also 
creates a serious risk that prosecutions will vary 
markedly from jurisdiction to jurisdiction, while 
threatening to divert scarce resources away from the 
enforcement of serious violent and property crimes.

 

Key Findings
•	 Minnesota’s criminal code contains 327 sections—

as compared to 114 in the Model Penal Code—and 
almost 130,000 words.

•	 Minnesota has created, on average, 46 crimes 
annually over the last six years; 83 percent of these 
fell outside the criminal code.

•	 The state’s agriculture, banking, securities, real estate, 
natural resources, conservation, forestry, game and 
fish, environmental, education, and health laws all 
contain crimes, including many catchall provisions 
that criminalize any violation of rules promulgated by 
unelected regulatory bodies.
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