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Executive Summary

In Janus v. American Federation of State, County, and Municipal Employees, Council 31, the U.S. Supreme
Court ruled that state laws obliging nonunion employees to pay fees to the unions that are their “exclusive bar-
gaining representative” are unconstitutional on First Amendment grounds. The decision applies to 5.9 million
state and local public employees in 22 states and has shaken up public-sector labor relations. This paper assesses
the fallout.

Key Findings:

Unions have lost revenues from agency fees. However, membership in public unions has not declined
dramatically, and some unions have even increased their membership.

New state laws, executive orders, and court decisions have restricted the access and ability of outside groups
to communicate with public employees about their legal rights.

New state laws and union policies seek to limit union members’ ability to leave unions except during narrow
periods of time during the year.

New state laws allow unions to withhold employment benefits—such as life insurance or legal representation in
grievance proceedings—from nonunion members, thereby making union membership more attractive.

Lawsuits are pending in nearly all federal district courts to enable nonunion members to recover agency fees
collected from their paychecks before the Court’s decision.

© © © ©®© 6 O

Lawsuits are challenging a union’s power to be the exclusive bargaining representative of public-sector
workers—which, if successful, would allow individual employees or groups of employees to directly negotiate
with management.

Proposals that governments directly fund unions could force unions to separate collective bargaining and
political activity.
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On June 27, 2018, the U.S. Supreme Court delivered a 5—4 decision in its most controversial case of that term:
Janus v. American Federation of State, County, and Municipal Employees, Council 31. The high court ruled
that the laws of 22 states that obliged public workers who were not union members to pay “agency fees” to these
organizations violated the First Amendment rights of such employees by “compelling them to subsidize private
speech on matters of substantial public concern.” The decision overturned a 41-year-old precedent, Abood v.
Detroit Board of Education.? No longer can a state or local government employee be forced, as a condition of
employment, to pay anything to a union unless he “affirmatively consents” to do so.3

The Janus decision applies to 5.9 million state and local public employees covered by union contracts.# For
workers who are not members, unions must cease and desist from deducting fees from their paychecks. For
example, in Connecticut, state public-employee unions have lost $3.4 million in agency fee revenue from the
5,490 state employees who are not union members.5 In New York, by one estimate, public-sector unions will
lose over $100 million in agency fee revenue—out of a total of nearly $1 billion in annual dues and agency fee
revenue.® The Court’s ruling allows union members to revoke their union membership and cease being dunned
for fees. Following Janus, a series of lawsuits have sought to retroactively recoup the agency fees taken from
nonunion members’ paychecks.”

Janus weakens public-sector unions economically, as they will lose revenue from agency fees. Furthermore,
because government workers can now receive most of the benefits of union representation without paying for
them, public unions are likely to lose some members (and their dues money) in the coming years. How many
members and how much money remains to be seen.

Yet it is difficult to forecast the impact on union power at the bargaining table and in politics. It is unlikely that
public-sector unions will be more effective at negotiating contracts, but how much less so is uncertain. The
reason is that the costs of contract negotiations are hard to determine. Critics contend that unions overestimate
them because most contracts change little on a contract-to-contract basis.? In addition, the costs of negotiating a
contract for 100 workers, for example, is not necessarily greater than the costs of negotiating one for 9o workers
or 75 workers who perform the same duties.

Public unions in the 22 states affected by Janus are also starting from a position of strength—their membership
is large and, in some cases, increased slightly in the wake of the decision.® They do not need to increase their
membership to be more powerful at the bargaining table; they need only to hold on to as many of their members
as possible and do a respectable job in recruiting new hires. Most studies find that unionized public employees
earn 10%—14% more in salary than comparable nonunion public workers.** Even if those gains are eroded, it will
be a long, slow process.

Nor is it obvious that Janus will decimate public unions politically or that it will hurt the Democratic Party, es-
pecially in the short run. One scholarly paper finds that the passage of right-to-work laws in some states, which
eliminated agency fees for both public- and private-sector unions, reduced Democratic vote shares in presiden-
tial elections by 3.5%." But Janus applies only to public-sector unions, so its impact on Democratic vote shares
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in isolation would be even less. In addition, public unions can raise dues and devote more money to politics—a
strategy taken by many private-sector unions as they have confronted declining membership in recent decades.

Other factors also work in the unions’ favor. A number of states with strong unions have already taken legal steps
to buffer public-sector unions against the impact of the Court’s ruling. And unions, aware that they might lose
agency fees, have been working over the last few years to bolster their ranks. Nonetheless, few policy options on
the table today would put public-sector unions in a position to grow and become stronger. Stability or decline are
the realistic paths going forward.

In Janus, the Supreme Court held that state laws allowing public-employee unions to negotiate “union securi-
ty” clauses into contracts were unconstitutional First Amendment violations. Such clauses require all workers
covered by a contract to pay at least the percentage of union dues devoted to collective bargaining, if not the entire
due amount, unless they take steps to opt out of such payments.*? For those who decline union membership and
refuse to pay dues, these charges are called “agency fees,” insofar as the union acts as the employee’s agent in
negotiations with management.** Unions claim that they deserve these fees because they are of a piece with the
“duty of fair representation,” which requires a union to represent all the workers in a bargaining unit equally.
This obligation derives from unions’ statutory power to be the “exclusive representative” of all the workers in
the bargaining unit. The union, in short, has monopoly bargaining rights: individual workers or other unions are
forbidden from negotiating with management.

Abood constitutionalized the legal framework for public-sector union agency fees. That case was the first time
the Supreme Court wrestled with the repercussions of requiring all workers in a collective bargaining unit to pay
the union even if some of them did not agree with its activities. The Court sought to strike a balance between the
state’s desire to use collective bargaining to manage its workers with dissenting employees’ constitutional rights.
The resulting compromise was that unions could require all workers to pay for activities “related to collective
bargaining” but they could not require workers to pay for their “political and ideological” activities.'4

A line had to be drawn between union collective bargaining expenditures, which could be charged to all workers
covered by a contract; and political expenditures, which were not. Drawing such a line proved difficult in prac-
tice.’> Abood did not detail what was a political expenditure and what wasn’t. Nor did it spell out what proce-
dures were required to allow dissenting employees to challenge unions’ spending classifications. Unsurprisingly,
unions interpreted political expenditures narrowly, so as to maximize agency fees, and put in place cumbersome
procedures for workers to challenge these interpretations in order to prevent them from receiving refunds. Con-
sequently, a number of cases reached the Supreme Court over the ensuing decades seeking to establish which
expenses were related to collective bargaining and which were political, as well as how employees could object
to union spending decisions.*

In recent years, the Supreme Court has grown increasingly skeptical that the Abood ruling offered sufficient First
Amendment protections. Beginning with Knox v. Service Employees International Union, Local 1000 (2012)
and then in Harris v. Quinn (2014), the Court, led by Justice Samuel Alito, called Abood into question. Many
observers thought that the Court would overrule Abood in Friedrichs v. California Teachers Association (2016),
but Justice Antonin Scalia’s death left the Court deadlocked 4—4.

Two years later, the Court overturned Abood. Janus endorsed the view of collective bargaining in the govern-
ment context as inherently political, which the Abood court had abjured. The Court held that Abood underap-
preciated dissenting workers’ First Amendment rights but overestimated the state’s interest in allowing agency
fees to empower a bargaining partner.
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Writing for the Court, Justice Samuel Alito argued that it is impossible to draw a line in the public sector between
union expenditures related to collective bargaining and those related to politics because both are directed at in-
fluencing the government. In Harris, Alito had previously noted that “the line,” between union expenditures on
collective bargaining and those on politics, “is easier to see” in the private sector because “collective bargaining
concerns the union’s dealings with the employer; political advocacy and lobbying are directed at the govern-
ment.”” If the two cannot be neatly separated, agency fee payers’ First Amendment rights are constantly in
jeopardy.

As for the state’s interest in creating an effective bargaining partner, Alito stated that in “right to work” jurisdic-
tions (which includes the federal government), where agency fees are prohibited, unions are still able to represent
their members effectively. Therefore, agency fee revenues and the incentives they create for larger union mem-
berships are not a sufficiently compelling interest to override dissenting employees’ First Amendment rights.*®

Janus creates a right-to-work environment for all state and local government employment across the country.
Unions are no longer allowed to charge workers fees without their affirmatively consenting, presumably by
signing a union card. Workers who are currently not union members can no longer be forced to pay unions any-
thing—and some unknown number of current union members may renounce their union membership in order
to receive the benefits of union membership without paying for them.

Reaction to the Janus case broke along partisan and ideological lines.’ Democrats and liberals condemned it,
and Republicans and conservatives cheered it. Pennsylvania governor Tom Wolf called it part of a “decades-long
effort to destroy unions.”° President Donald Trump declared on Twitter that the ruling was a “big loss for the
coffers of the Democrats!”?* Yet the organizational, political, and legal responses to the Janus case began before
the decision was handed down.

Public-employee unions and their conservative adversaries launched major public-relations efforts. The former
sought to bolster their memberships and the latter to erode them. Both sides had fair warning that agency fees
were on shaky constitutional ground and mobilized accordingly. The Court’s decisions in Knox and Harris, along
with the stalemate in Friedrichs, led New York City teacher union leader Michael Mulgrew to declare that the
end of agency fees in the public sector was “inevitable.”?* AFSCME, SEIU, NEA, AFT, and other public-employee
unions launched a major organizing campaign years ahead of the Janus decision that included updating their
membership records, polling public workers to learn their concerns, and enlisting workers to sign “enhanced”
union membership cards. (These cards include fine print authorizing the union to deduct fees from a worker’s
paycheck and to limit the periods of time when a worker can revoke his or her union membership and stop
paying dues.) For instance, prior to the Janus decision, AFSCME conducted 600,000 face-to-face meetings with
workers it represents. Its efforts yielded a 12,000-member increase prior to January 2018.2 Overall, the number
of workers (public and private) belonging to unions increased by 96,000 from 2016 to 2017, according to the
Bureau of Labor Statistics.>

At the same time, conservative groups launched a campaign to inform public employees of their new rights,
presumably with the hope that some would renounce their union membership. In Harris, the Court ruled that
home-health aides paid by state Medicaid programs were not full-fledged public employees and, where unionized,
could not be required to pay agency fees. In the wake of that ruling, the Freedom Foundation, a conservative
nonprofit, began targeting workers in Washington State and Oregon. Activists sought to contact home-health
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aides and explain to them that they could opt out of union membership and dues. The foundation made public-
records requests to find the contact information for the health workers.?s In response, public-employee unions
successfully sued to block the Freedom Foundation from contacting the home-health aides.2¢

The Freedom Foundation, along with other organizations affiliated with the State Policy Network, a collection
of state-based right-of-center think tanks, went to work in Illinois, Michigan, Ohio, and Pennsylvania to inform
workers of how to opt out of union membership and paying dues. The Mackinac Center for Public Policy, a Mich-
igan-based organization, launched a “My Pay, My Say” website after Janus to inform public employees of their
rights under the decision.?” “Their employer isn’t going to tell them, and the union isn’t going to tell them,” said
Maxford Nelsen of the Freedom Foundation. “So it falls to organizations like the Freedom Foundation to take up
that mantle and make sure that public employees are informed of their constitutional rights.”*®

Within two weeks of the Janus ruling (and, in some cases, anticipating the ruling), about a third of the 22 affect-
ed states passed laws to help shield unions from its full impact. The biggest public-sector union states led the
charge. In New York, where nearly 70% of public employees are covered by union contracts, Governor Andrew
Cuomo began with an executive order to prevent public entities from sharing public employees’ contact infor-
mation with groups seeking to inform public workers of their newfound rights. While the point was to prevent
public employees from hearing the message of groups like the Freedom Foundation, Cuomo framed his order as
protecting workers from “harassment and intimidation.”2°

A central thrust of the new laws is to help public-sector unions organize and recruit new members. For example,
New York facilitates union organizing by giving unions access to existing employees’ contact information and
requiring new hires to meet with union representatives for up to an hour so that the unions can persuade them
to join.3° Similarly, California,® Maryland, and Washington State now assure unions access to new employees so
that they can make the case for union membership.3? California’s public employers must also share their employ-
ees’ contact information with unions. Conversely, California, Washington, and New Jersey prohibit public em-
ployers from discouraging membership, which may imply that they cannot tell workers how to opt out of union
membership.33 In New Jersey, public employers who violate this provision will be required to reimburse unions
for lost dues. Such measures are designed to allow unions to intensify their communications with public employ-
ees, while preventing workers from hearing clear statements of their rights under law or any other perspectives
on the costs and benefits of public-union membership.

Some of the new state laws stipulate that government-employee unions can now offer services exclusively
to members and limit those provided to nonmembers. The aim is to make membership more attractive. For
example, New York State United Teachers has stripped all workers they represent of the life insurance, eye and
dental coverage, and other goods it provides, unless they join the union. New York also now allows unions to
refuse to represent nonmembers covered by union contracts in grievance and arbitration proceedings.3+ Legisla-
tion in Rhode Island allows police unions to stop representing nonmembers in grievance cases.

Whether such provisions will hold up in court remains to be seen. Justice Alito’s Janus opinion implied that
states could alter requirements that all workers in a bargaining unit be represented equally, which would allow
unions to charge employees they represent who do not pay dues for certain goods and services they provide.s5
Whether that provision can be read to apply to excluding nonmembers from life insurance and other services will
likely be settled in future litigation.

Finally, many of the new state laws make it harder for union members to revoke their membership. Statute or

public unions now explicitly set the terms by which members can exit. Those terms, sometimes enshrined in new
“enhanced” union cards, include specific windows of time each year when workers can opt out and the steps they

Issue Brief



Public-Sector Unions After Janus: An Update

must follow to do s0.3® New Jersey passed similar legislation prior to the Janus decision. It limits government
employees who previously joined the union, or at their time of their initial employment, to just 10 days a year
following their date of hire to leave.

The new state laws favoring public unions have been challenged in state and federal court. Lawsuits brought
by the National Right to Work Legal Defense Foundation and others seek to end restrictions created by union
officials to block workers from opting out of unions. In Ohio, a case is being brought by a group of workers who
resigned from AFSCME Council 8 but the union continued deducting dues. AFSCME defends its actions on the
basis of a union policy that limits revocation of dues deduction to a 15-day window before a new contract takes
effect.?”

Similar cases are being litigated in California, New Jersey, and elsewhere. In California, a Superior Court em-
ployee of Contra Costa is suing AFSCME Local 2700 because the union continued to deduct his dues after he
renounced his union membership. The suit challenges the post-Janus California law, which requires public em-
ployers to deduct dues from workers at the union’s request, not that of the employee.3®

In New Jersey, two public school teachers are suing the New Jersey Education Association for refusing to allow
them to stop payment of union dues when they resigned after the Janus decision. The teachers are challenging
the New Jersey law that limits workers from revoking their union membership except during an annual 10-day
window.% These cases, and others like them, will determine whether, and to what extent, union policies and state
laws can restrict workers’ ability to resign their union membership and stop paying dues.

The Janus decision promoted another sort of class-action lawsuit, which demands the retroactive refund of
agency fees taken from state employees who were not union members.4° In Ohio, one such case was filed against
AFSCME Local 11, whose contracts cover more than 30,000 state government employees.+ Similar suits have
been filed in California, New Jersey, Connecticut, Pennsylvania, and Minnesota.+* If these lawsuits are success-
ful, they could cost public unions an estimated $150 million.43

The legal theory underpinning these suits is that even though the agency fees were legal when they were collect-
ed, Supreme Court decisions that overrule precedents in civil cases are retroactive because these decisions do
not change the law but announce the true law. Therefore, every public employee forced to pay an agency fee in
violation of his or her rights would be eligible for a refund.+ The only limit on these retroactive claims is state
statutes of limitations, which are generally two or three years.+ Unions are thus being sued for damages under
the federal civil rights statute.®

A number of legal scholars think that the retroactive refund lawsuits are unlikely to gain traction in the federal
courts. The unions were acting in “good faith” under a prior Supreme Court ruling. Scholars also point to argu-
ments over the civil retroactivity doctrine, tort cases in common law, and issues of class-action certification that,
they claim, should lead to the failure of these suits.#” One district court in Washington State has already ruled that
Janus has no retroactive effect.#® Yet a number of suits are currently pending, and it remains to be seen if any will
be successful in federal court or reach the Supreme Court.
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Looking ahead, two areas of contestation in public-sector labor relations are apparent. One is whether gov-
ernment should directly fund public-employee unions with tax dollars. Another is whether such unions should
retain their rights to be the exclusive representative in a bargaining unit.

In response to Janus, a number of sympathetic legal scholars and state legislators have proposed that govern-
ment directly pay unions rather than funnel money through employee paychecks and then into union coffers.+

Harvard Law professor Benjamin Sachs has argued that the passage of dollars through workers’ paychecks
was simply a “formal matter.”s® Sachs contends that even though agency fee money passed through workers’
paychecks on its way to the union, that revenue was really just a payment from government employers to their
union bargaining partners. Granting unions the power to collect agency fees was not, as Justice Scalia put it in
Davenport v. Washington Education Association, the power “to acquire and spend other people’s money.”s*
Rather than the agency fee money belonging to workers and being transferred to the union, Sachs argues that it
is better understood as “union property.”s?

Consequently, such claims, it was the Court’s misunderstanding of the agency fee as the worker’s property that
created the free-speech problem. Once the fees are seen as a direct transfer from employer to union, and as the
union’s property, the First Amendment problem “disappears.” Sachs claims that going forward, it is consti-
tutional for public employers to pay unions directly. He argues that government employers should simply pay
unions for the cost of collective bargaining and contract administration to cover all workers in a bargaining unit.

Whether this arrangement would offend the First Amendment is unknown—but it raises a number of peculiar
questions. If government employers control the union’s revenue, can what happens next under this arrangement
be characterized as “bargaining”? What would citizens say about the disbursement of their tax dollars to private
parties—in this case, a union whose activities increase the costs of government?

Direct payments to unions ultimately put the existence of public unions into question. If government employers
want to pay their employees more, they are free to do so. Why also pay a union substantial sums to underwrite
the salaries of its leaders and employees to negotiate with the employer to force it to pay more?5 While some
method of expressing employees’ preferences, especially on more technical work-rule issues, may be useful, it is
far from clear that it should cost the hundreds of millions of dollars that unions have been collecting in dues and
agency fees. Why not simply do away with public-sector collective bargaining and have elected officials acting as
employers—employers who represent and are accountable to the entire citizenry—unilaterally set the terms of
employment?

There is yet another issue to arise from direct government funding of public-sector unions—that of contributing
taxpayer dollars to an entity that has the unlimited right to donate some undefined portion of the money almost
exclusively to one political party.5s Of course, that issue could be addressed if the unions, like some firms that
contract with state governments, are prohibited from donating to political campaigns. Or for workers who wish
to contribute to a political organization, a separate one could be formed for that purpose. In short, to get paid di-
rectly by government employers, unions might have to forgo their ability to engage in political activity. No longer
could collective bargaining and political activity be conducted by the same entity.
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In light of Janus, conservative legal groups are challenging the authority of unions to act as the exclusive rep-
resentative of all workers in a bargaining unit. A number of lawsuits have been filed in the federal courts.?® For
instance, the Buckeye Institute filed suits on behalf of a high school teacher in Ohio and a college professor in
Minnesota challenging the authority of their respective unions to represent them.5” The plaintiffs seek to repre-
sent themselves rather than be represented by the union. Nearly every state allows unions to serve as the exclu-
sive representative.

It is not clear that unions will want to retain exclusive representation if all workers cannot be forced to pay for
such representation.’® This raises the question of whether unions want to be organizations that provide indi-
vidualized services or a broader social movement.> It also raises the prospect that if unions got rid of exclusive
representation, they would also forgo duty of fair representation, which could result in discrimination against
some groups of employees—say, women or minorities. Consequently, many unions may be reluctant to give up
on exclusive representation.

State and local governments will confront important choices about how to effectively manage their workforces
in the coming years. Some governors and state legislators will attempt to preserve the pre-Janus status quo of
union strength and undertake steps, like those described above, to facilitate that outcome. They will seek to
create one-sided environments where public employees hear messages from unions only about the benefits of
membership but nothing from employers or outside groups about their rights under law. In a similar vein, new
policies will try to restrict some benefits, such as legal representation in grievance and arbitration proceedings, to
union members, which will induce workers to become or remain union members. Some politicians may propose
that government employers pay unions directly.

Other governors and state legislatures will want to see the logic of the Janus decision carried forward—allowing
outside groups or government employers themselves to be able to inform public employees of their legal right
not to become union members and pay dues or revoke such membership. They may also want to find ways to
negotiate with nonunion employee groups, perhaps in exchange for providing all employees the same package of
benefits, such as life insurance and dental and vision health coverage. Finally, they may seek to hold the line on
union revenues by opposing efforts to fund unions directly through tax dollars and do more to separate unions’
collective bargaining from their political activities.

For now, the status of public-sector unions in some of America’s largest states remains in flux. Public-sector
unions are likely to remain important political players in the states where they were strong prior to Janus for the
foreseeable future. Elsewhere the future will be settled largely in state and federal courts. Janus, however, has
likely put to rest any plans for public-sector union expansion or growth.
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